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the commercial or financial informa-
tion in question and of similar infor-
mation, prior to, and after, its submis-
sion to the Office;

(vi) The ease or difficulty of a com-
petitor’s obtaining or compiling the
commercial or financial information;

(vii) Whether commercial or finan-
cial information was voluntarily sub-
mitted to the Office, and, if so, whether
and how disclosure of the information
would tend to impede the availability
of similar information to the Office;

(viii) The extent, if any, to which
portions of the substantiation of the
request for confidential treatment
should be afforded confidential treat-
ment;

(ix) The amount of time after the
consummation of the proposed acquisi-
tion for which the information should
remain confidential and a justification
thereof;

(x) Such additional facts and such
legal and other authorities as the re-
questing person may consider appro-
priate.

(6) Any person requesting access to
an application, notice, other filing, or
public comment made pursuant to this
part for purposes of commenting on a
pending submission may prominently
label such request: ‘‘Request for Disclo-
sure of Filing(s) Made Under part 574/
Priority Treatment Requested.’’

(g) Supervisory cases. The provisions
of paragraphs (d), (e) and (f) of this sec-
tion may be waived by the Office in
connection with a transaction ap-
proved by the Office for supervisory
reasons.

(h) Notification of State supervisor.
Upon receiving a notice relating to an
acquisition of control of a state-char-
tered savings association, the Office
shall forward a copy of the notice to
the appropriate state savings and loan
association supervisory agency, and
shall allow 30 days within which the
views and recommendations of such
state supervisory agency may be sub-
mitted. The Office shall give due con-
sideration to the views and rec-
ommendations of such state agency in
determining whether to disapprove any
proposed acquisition. Notwithstanding
the provisions of this paragraph (h), if
the Office determines that it must act
immediately upon any notice of a pro-

posed acquisition in order to prevent
the default of the association involved
in the proposed acquisition, the Office
may dispense with the requirement of
this paragraph (h) or, if a copy of the
notice is forwarded to the state super-
visory agency, the Office may request
that the views and recommendations of
such state supervisory agency be sub-
mitted immediately in any form or by
any means acceptable to the Office.

(i) Additional procedures for acquisi-
tions involving mergers. Acquisitions of
control involving mergers (including
mergers with an interim association)
shall also be subject to the procedures
set forth in § 563.22 of this chapter to
the extent applicable, except as pro-
vided in paragraph (a) of this section.

(j) Additional procedures for acquisi-
tions of recently converted savings asso-
ciations. Applications, notices and
rebuttals involving acquisitions of the
stock of a recently converted savings
association under § 563b.3(i)(3) of this
chapter shall also address the criteria
for approval set forth at § 563b.3(i)(5) of
this chapter.

[54 FR 49690, Nov. 30, 1989, as amended at 55
FR 13517, Apr. 11, 1990; 57 FR 14349, Apr. 20,
1992; 59 FR 28470, June 2, 1994; 60 FR 66720,
Dec. 26, 1995; 61 FR 65179, Dec. 11, 1996]

§ 574.7 Determination by the OTS.
(a) Acquisition by a company. (1) The

Office shall approve an application by
any company other than a savings and
loan holding company to acquire con-
trol of one savings association unless it
determines that the criteria set forth
in paragraph (c) of this section are not
met. Acquisitions involving mergers
with an interim association shall also
be subject to §§ 546.2, 552.13, and 563.22
of this chapter.

(2) Subject to compliance with the
requirements of §§ 546.2, 552.13 and
563.22, as applicable, an application
filed pursuant to § 574.6(a)(2) by a sav-
ings association solely for the purpose
of obtaining approval for the creation
of a savings and loan holding company
by such savings association, and relat-
ed applications for permission to orga-
nize an interim federal association, and
for merger with such interim associa-
tion, shall be deemed to be approved 45
calendar days after such applications
are properly filed in accordance with
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the procedures set forth herein, unless,
prior to such date:

(i) The Office has requested addi-
tional information of the applicant in
writing;

(ii) Notified the applicant that the
application is materially deficient and
will not be processed; or

(iii) Denied the application prior to
that time; provided that to be eligible
for approval under this paragraph
(a)(2):

(A) The holding company shall not be
capitalized initially in an amount ex-
ceeding the amount the savings asso-
ciation is permitted to pay in dividends
to its holding company as of the date
of the reorganization pursuant to ap-
plicable regulations or, in the absence
thereof, pursuant to the then current
policy guidelines issued by the OTS;

(B) The creation of the savings and
loan holding company by the associa-
tion is the sole transaction contained
in the application, and there are no
other transactions requiring Office ap-
proval incident to the creation of the
holding company (other than the cre-
ation of an interim association that
will disappear upon consummation of
the reorganization and the merger of
the savings association with such in-
terim association to effect the reorga-
nization), and the holding company is
not also seeking any regulatory waiv-
ers, regulatory forbearances, or resolu-
tion of legal or supervisory issues;

(C) The board of directors and execu-
tive officers of the holding company
are composed of persons who, at the
time of acquisition, are executive offi-
cers and directors of the association;

(D) The acquisition raises no signifi-
cant issues of law or policy under then
current Office policy;

(E) Prior to consummation of the re-
organization transaction, the holding
company shall enter into any dividend
limitation, regulatory capital mainte-
nance, or prenuptial agreement re-
quired by Office regulations, or in the
absence thereof, required pursuant to
policy guidelines issued by the OTS;

(F) The holding company shall fur-
nish the following information in ac-
cordance with the specified time
frames:

(1) On the business day prior to the
date of consummation of the acquisi-

tion, the chief financial officers of the
holding company and the savings asso-
ciation shall certify to the OTS in
writing that no material adverse
events or material adverse changes
have occurred with respect to the fi-
nancial condition or operations of the
holding company or the savings asso-
ciation since the date of the financial
statements submitted with the applica-
tion;

(2) No later than thirty days from the
date of consummation of the acquisi-
tion, the holding company shall file
with the OTS a certification by legal
counsel stating the effective date of
the acquisition, the exact number of
shares of stock of the savings associa-
tion acquired by the holding company,
and that the acquisition has been con-
summated in accordance with the pro-
visions of all applicable laws and regu-
lations and the application;

(3) No later than thirty days from the
date of consummation of the acquisi-
tion, the holding company shall file
with the OTS an opinion from its inde-
pendent auditors certifying that the
transaction was consummated in ac-
cordance with generally accepted ac-
counting principles; and

(4) No later than thirty days from the
date of consummation of the acquisi-
tion, the holding company shall file
with the OTS a certification stating
that the holding company will not
cause the savings association to devi-
ate materially from the business plan
submitted in connection with the ap-
plication, unless prior written approval
from the OTS is obtained;

(G) In the event an interim associa-
tion is utilized to facilitate the reorga-
nization transaction, the resulting as-
sociation shall, no later than 30 days
from the date of consummation of the
reorganization transaction, furnish a
certification by legal counsel stating:

(1) The effective date of the merger
involving the interim association and
that the merger has been consummated
in accordance with the Agreement and
Plan of Reorganization or similar docu-
ment pursuant to which the trans-
action was accomplished;

(2) The interim association has not
opened for business;
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(3) The merger was consummated
within 120 calendar days of the date of
approval: and

(4) After completion of the organiza-
tion of the interim association, the
board of directors of the interim asso-
ciation ratified the Agreement and
Plan of Reorganization or similar docu-
ment; and

(H) The proposed acquisition shall be
consummated within 120 days after the
application is automatically approved
under this § 574.7(a)(2).

(3) To the extent that an association
reorganizing into holding company
form is subject to provisions relating
to its mutual to stock conversion im-
posed by l2 CFR 563b.3(c)(9), (c)(17),
(c)(18), (c)(19), (g)(1) or (i), such provi-
sions shall be applicable to any holding
company approved automatically pur-
suant to paragraph (a)(2) of this sec-
tion.

(b) Acquisition by a savings and loan
holdinq company. The Office shall not
approve an acquisition by a savings
and loan holding company to acquire
control of a savings association, by any
other company to acquire control of
more than one savings association, by
any director or officer of a savings and
loan holding company, or any individ-
ual who owns, controls, or holds with
power to vote (or holds proxies rep-
resenting) more than 25 percent of the
voting stock of a savings and loan
holding company to acquire control of
a savings association, or by a savings
and loan holding company to acquire a
qualified stock issuance by a savings
association pursuant to § 574.8 of this
part, except in accordance with para-
graph (c) of this section. Before approv-
ing any such acquisition, except a
transaction under section 13(k) of the
Federal Deposit Insurance Act, the Of-
fice shall request from the Attorney
General and consider any report ren-
dered within 30 days of such request on
the competitive factors involved. Ac-
quisitions involving mergers (including
mergers with an interim association)
shall also be subject to §§ 546.2, 552.13,
and 563.22 of this chapter.

(c) Application criteria. (1) The OTS
may deny an application by a company
or certain persons, described in para-
graph (b) of this section, affiliated with
a savings and loan holding company, to

acquire control of a savings associa-
tion, or by a savings and loan holding
company to acquire a qualified stock
issuance pursuant to § 574.8 of this part:

(i) If the OTS finds that the financial
and managerial resources and future
prospects of the acquiror and associa-
tion involved would be detrimental to
the association or the insurance risk of
the SAIF or BIF; or

(ii) If the acquiror fails or refuses to
furnish information requested by the
OTS.

(2) Consideration of the managerial
resources of a company or savings asso-
ciation shall include consideration of
the competence, experience, and integ-
rity of the officers, directors, and con-
trolling shareholders of the company
or association. In connection with the
applications filed pursuant to §§ 574.6
(a)(3) and 574.8 of this part, the OTS
will also consider the convenience and
needs of the community to be served.
Moreover, the OTS shall not approve
any proposed acquisition:

(i) Which would result in a monopoly,
or which would be in furtherance of
any combination or conspiracy to mo-
nopolize or to attempt to monopolize
the savings and loan business in any
part of the United States;

(ii) The effect of which on any sec-
tion of the country may be substan-
tially to lessen competition, or tend to
create a monopoly, or which in any
other manner would be in restraint of
trade, unless the OTS finds that the
anticompetitive effects of the proposed
acquisition are clearly outweighed in
the public interest by the probable ef-
fect of the acquisition in meeting the
convenience and needs of the commu-
nity to be served;

(iii) If the company fails to provide
adequate assurances to the OTS that
the company will make available to
the OTS such information on the oper-
ations or activities of the company,
and any affiliate of the company, as
the OTS determines to be appropriate
to determine and enforce compliance
with the Home Owners’ Loan Act; or

(iv) In the case of an application by a
foreign bank, if the foreign bank is not
subject to comprehensive supervision
or regulation on a consolidated basis
by the appropriate authorities in the
home country of the foreign bank. For
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purposes of this paragraph (c)(2)(iv),
‘‘comprehensive supervision or regula-
tion on a consolidated basis by the ap-
propriate authorities’’ shall be deter-
mined using the standards set forth at
12 CFR 211.24(c)(1)(ii).

(d) Notice criteria. In making its de-
termination whether to disapprove a
notice, the Office may disapprove any
proposed acquisition, if the Office de-
termines that:

(1) The proposed acquisition of con-
trol would result in a monopoly or
would be in furtherance of any com-
bination or conspiracy to monopolize
or to attempt to monopolize the bank-
ing business in any part of the United
States;

(2) The effect of the proposed acquisi-
tion of control in any section of the
country may be substantially to lessen
competition or to tend to create a mo-
nopoly or the proposed acquisition of
control would in any other manner be
in restraint of trade, and the anti-
competitive effects of the proposed ac-
quisition of control are not clearly out-
weighed in the public interest by the
probable effect of the transaction in
meeting the convenience and needs of
the community to be served;

(3) The financial condition of the ac-
quiring person is such as might jeop-
ardize the financial stability of the as-
sociation or prejudice the interests of
the depositors of the association;

(4) The competence, experience, or
integrity of the acquiring person or
any of the proposed management per-
sonnel indicates that it would not be in
the interests of the depositors of the
association, the Office, or the public to
permit such person to control the asso-
ciation;

(5) The acquiring person fails or re-
fuses to furnish information requested
by the Office; or

(6) The Office determines that the
proposed acquisition would have an ad-
verse effect on the SAIF or the BIF.

(e) Failure to disapprove a notice. If,
upon expiration of the 60-day review
period of any notice deemed to be suffi-
cient filed pursuant to § 574.6(c), or ex-
tension thereof, the Office has failed to
disapprove such notice, the proposed
acquisition may take place: Provided,
That it is consummated within one
year and in accordance with the terms

and representations in the notice and
that there is no material change in cir-
cumstances prior to the acquisition.

(f) [Reserved]
(g) Presumptive disqualifiers—(1) Integ-

rity factors. The following factors shall
give rise to a rebuttable presumption
that an acquiror may fail to satisfy the
managerial resources and future pros-
pects tests of paragraph (c) of this sec-
tion or the integrity test of paragraph
(d)(4) of this section:

(i) During the 10-year period imme-
diately preceding filing of the applica-
tion or notice, criminal, civil or admin-
istrative judgments, consents or or-
ders, and any indictments, formal in-
vestigations, examinations, or civil or
administrative proceedings (excluding
routine or customary audits, inspec-
tions and investigations) that termi-
nated in any agreements, undertak-
ings, consents or orders, issued against,
entered into by, or involving the
acquiror or affiliates of the acquiror by
any federal or state court, any depart-
ment, agency, or commission of the
U.S. Government, any state or munici-
pality, any Federal Home Loan Bank,
any self-regulatory trade or profes-
sional organization, or any foreign gov-
ernment or governmental entity, which
involve:

(A) Fraud, moral turpitude, dishon-
esty, breach of trust or fiduciary du-
ties, organized crime or racketeering;

(B) Violation of securities or com-
modities laws or regulations;

(C) Violation of depository institu-
tion laws or regulations;

(D) Violation of housing authority
laws or regulations; or

(E) Violation of the rules, regula-
tions, codes of conduct or ethics of a
self-regulatory trade or professional
organization;

(ii) Denial, or withdrawal after re-
ceipt of formal or informal notice of an
intent to deny, by the acquiror or af-
filiates of the acquiror, of

(A) Any application relating to the
organization of a financial institution,

(B) An application to acquire any fi-
nancial institution or holding company
thereof under the Holding Company
Act or the Bank Holding Company Act
or otherwise,

(C) A notice relating to a change in
control of any of the foregoing under
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the Control Act or the Repealed Con-
trol Act; or

(D) An application or notice under a
state holding company or change in
control statute;

(iii) The acquiror or affiliates of the
acquiror were placed in receivership or
conservatorship during the preceding
10 years, or any management official of
the acquiror was a management offi-
cial or director (other than an official
or director serving at the request of
the Office, the Federal Deposit Insur-
ance Corporation, the Resolution Trust
Corporation, or the former Federal
Savings and Loan Insurance Corpora-
tion) or controlling shareholder of a
company or savings association that
was placed into receivership, con-
servatorship, or a management con-
signment program, or was liquidated
during his or her tenure or control or
within two years thereafter;

(iv) Felony conviction of the
acquiror, an affiliate of the acquiror or
a management official of the acquiror
or an affiliate of the acquiror;

(v) Knowingly making any written or
oral statement to the Office or any
predecessor agency (or its delegate) in
connection with an application, notice
or other filing under this part that is
false or misleading with respect to a
material fact or omits to state a mate-
rial fact with respect to information
furnished or requested in connection
with such an application, notice or
other filing;

(vi) Acquisition and retention at the
time of submission of an application or
notice, of stock in the savings associa-
tion by the acquiror in violation of
§ 574.3 or its predecessor sections.

(2) Financial factors. The following
shall give rise to a rebuttable presump-
tion that an acquiror may fail to sat-
isfy the financial-resources and future-
prospects tests of paragraph (c) of this
section, or the financial condition test
of paragraph (d)(3) of this section:

(i) Liability for amounts of debt
which, in the opinion of the Office, cre-
ate excessive risks of default and pres-
sure on the savings association to be
acquired; or

(ii) Failure to furnish a business plan
or furnishing a business plan projecting

activities which are inconsistent with
economical home financing.

[54 FR 49690, Nov. 30, 1989, as amended at 57
FR 14349, Apr. 20, 1992; 59 FR 28471, June 2,
1994; 59 FR 44627, Aug. 30, 1994; 60 FR 66720,
Dec. 26, 1995]

§ 574.8 Qualified stock issuances by
undercapitalized savings associa-
tions or holding companies.

(a) Acquisitions by savings and loan
holding companies. No savings and loan
holding company shall be deemed to
control a savings association solely by
reason of the purchase by such savings
and loan holding company of shares
issued by such savings association, or
issued by any savings and loan holding
company (other than a bank holding
company) which controls such savings
association, in connection with a quali-
fied stock issuance if prior approval of
such acquisition is granted by the Of-
fice under this § 574.8, unless the ac-
quiring savings and loan holding com-
pany, directly or indirectly, or acting
in concert with 1 or more other per-
sons, or through 1 or more subsidiaries,
owns, controls, or holds with power to
vote, or holds proxies representing,
more than 15 percent of the voting
shares of such savings association or
holding company.

(b) Qualification. For purposes of this
section, any issuance of shares of stock
shall be treated as a qualified stock
issuance if the following conditions are
met:

(1) The shares of stock are issued
by—

(i) An undercapitalized savings asso-
ciation, which for purposes of this
paragraph (b)(1)(i) shall mean any sav-
ings association—

(A) The assets of which exceed the li-
abilities of such association; and

(B) Which does not comply with one
or more of the capital standards in ef-
fect under section 5(t) of the Home
Owners’ Loan Act; or

(ii) A savings and loan holding com-
pany which is not a bank holding com-
pany but which controls an under-
capitalized savings association if, at
the time of issuance, the savings and
loan holding company is legally obli-
gated to contribute the net proceeds
from the issuance of such stock to the
capital of an undercapitalized savings
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